INTRODUCTION
"The law governing prisoners subject to multiple sentences, particularly prisoners subject to multiple state and federal sentences, is hardly a model of clarity."'
The federal courts of appeals are divided as to whether federal district courtjudges may require the criminal sentences that they impose to be served consecutively to state sentences that have yet to be imposed. Though the split primarily turns on statutory interpretation, the controversy also unquestionably implicates defendants' rights as well as the boundaries of state sovereignty within the U.S. system of federalism. The issue arises when a defendant is convicted of a federal crime and sentencing for that federal conviction precedes either trial or sentencing on a state charge. The Second, Fifth, Eighth, Tenth, and Eleventh Circuits have concluded that district courts may require consecutive treatment, while the Sixth, Seventh, and Ninth Circuits have concluded that district courts may not. This Note argues that constitutional principles of dual sovereignty and traditional canons of statutory interpretation militate in favor of the minority's restrictive approach. 2. The Second Circuit's status on this question resists simple classification. For the purpose of clarity, this Note classifies the Second Circuit as being in the majority as a result of its ruling in Salley v. United States, 786 F.2d 546 (2d Cir. 1986), but this classification is not entirely accurate, and is subject to the significant caveat that Salley preceded the enactment of the central applicable statutory provision, 18 U.S.C § 3584(a) (2000) . In addition, the Second Circuit's McCarthy decision actually agrees with the statutory analysis of the circuits in the minority, though the case technically decides a different question than that addressed in this Note. See McCarthy, 146 F.3d at 121-22 (2d Cir. 1998); infra note 74 and accompanying text.
The circuits are referred to as being in the "ma'ority" or the "minority" in this Note due to the fact that the clear majority of the circuits that have addressed the underlying question have answered it in the affirmative. This is true regardless of the categorization of the Second Circuit, or the categorization of the Seventh Circuit, which takes the minority view on the central statutory question but takes an altogether different approach to the controversy. See Romandine v. United States, 206 F.3d 731 (7th Cir. 2000) (Easterbrook, The federal statute governing multiple sentences of imprisonment is 18 U.S.C. § 3584(a)." It states:
If multiple terms of imprisonment are imposed on a defendant at the same time, or if a term of imprisonment is imposed on a defendant who is already subject to an undischarged term of imprisonment, the terms may run concurrently or consecutively, except that the terms may not run consecutively for an attempt and for another offense that was the sole objective of the attempt. Multiple terms of imprisonment imposed at the same time run concurrently unless the court orders or the statute mandates that the terms are to run consecutively. Multiple terms of imprisonment imposed at different times run consecutively unless the court orders that the terms are to run concurrently. 4 The circuit split exists in large part because § 3584(a) does not explicitly account for the sentencing dilemma addressed by this Note, i.e., whether federal districtjudges may impose sentences that are required to be consecutive to state sentences that have not yet been imposed. At the most basic level, the split revolves around the correct interpretation of the phrase "[m]ultiple terms of imprisonment imposed at different times."1 5 The circuits in the majority interpret this phrase as including state prison sentences that have not yet been imposed at the time of the federal sentencing. The circuits in the minority, however, do not. They construe the second and third sentences of the section (in which that language appears) to apply only to situations described in the statute's first sentence-those where a federal defendant is either facing "multiple terms of imprisonment ... imposed . . . at the same time," or is "already subject to an undischarged term of imprisonment."
' ! Under this restrictive reading, the last two sentences of the section are thus dependent on the existence of the circumstances denoted in the section's first sentence in order to have an operative effect. The Note consists of two major Parts. Part I explains the split among the circuits. Within each camp, the justifications for the respective positions vary widely, and in some cases, the decisions can only be understood in light of their complex factual and procedural idiosyncrasies. The underlying complexities of the cases have produced confusion both within J.); infra Part II.C. Put differently, plausible arguments exist that the split is not five-tothree as this Note claims, but actually four-to-three (with the Second Circuit not included at all); five-two-one (with the Seventh Circuit's unique approach considered separately); or four-two-one (combining the variables in the two previous categorizations). [Vol. 103:969 and among the circuits. That confusion underscores the need for the split to be resolved.
Part II concludes that the circuits in the minority are correct: Federal judges do not have the power to require that their sentences be served consecutively to state sentences that have not yet been imposed. The Note contends that this conclusion holds up when subjected to textualism, to approaches employing traditional canons of interpretation, to considerations of federal-state comity, and to approaches utilizing legislative history for interpretive guidance.
Part II also addresses the non-statutory policy and administrative considerations relevant to the controversy, paying particular attention to Judge Frank Easterbrook's opinion for the Seventh Circuit in Romandine v. United States. 7 Although he agrees with the statutory interpretation of the circuits opposed to the consecutive sentences at issue, Judge Easterbrook ultimately concludes in Romandine that the conflict among the circuits is "illusory."" The Note argues that although Romandine's essential holding is correct-the consecutive sentences at issue are beyond the scope of a district court's powers-Judge Easterbrook's conclusion that the split is "illusory" decidedly is not.
EXPOSITION OF THE CIRCUIT SPLIT

A. Developments Prior to the Enactment of § 3584(a)
The question considered in this Note has been addressed by eight federal courts of appeals)' Before discussing their varying interpretations of § 3584(a), it is instructive to examine the first two appellate opinions that addressed the issue prior to the effective date of § 3584(a). The Ninth and Second Circuits each considered the wisdom of the sentences at issue before the imposition of § 3584(a), and the conflicting reasoning in their opinions highlights early tensions that have only been exacerbated by the statute itself.
The Ninth Circuit's decision in United States v. Eastman,"' the first federal appellate court opinion to address the issue, placed significant emphasis on the concerns of federal-state comity that still affect the inquiry today. Gerald Eastman had been convicted in California of a state 6 Robert Salley was arrested in May 1981 on federal charges of possession of stolen treasury checks and was released on his own recognizance. He was subsequently arrested on New York state charges of robbery and incarcerated in a state facility awaiting trial. While in state custody, but before the state charges were resolved, Salley was sentenced in the Eastern District of New York to a prison term of four years and nine months. The sentence was "to run consecutively to whatever sentence Salley received in connection with his pending New York robbery charge."1 7 Approximately eight months after his federal sentencing, Salley pled guilty to the state charge and "was sentenced to a term of one and one-half to four and one-half years, to run concurrently with the previously imposed federal sentence."1 8 Salley thus requested a transfer from state custody into federal custody so that the sentences could run concurrently per the state court's direction. In accordance with the federal order for a consecutive sentence, however, Salley was not transferred to federal custody until his state sentence was completed, and the calculation of time served on his federal sentence did not commence until the transfer occurred.I' -as articulating the principle that federal judges could impose consecutive sentences "regardless of whether the state sentence [had] as yet been imposed." 2 4 The one appellate court that had addressed the question at issue prior to Salley was the Ninth Circuit, in Eastman, 2 5 but the Salley court declined to follow the decision and attempted to distinguish it based on the sequence of events that followed the imposition of the sentence.
26
In subsequent decisions, the majority opinion in Salley has received far less attention than Judge Jon Newman's concurrence. Judge Newman concurred in the Salley result on procedural grounds, 27 but he nevertheless criticized the court's interpretation of the three decisions empha- Unfortunately, because § 3584(a) does not clearly provide guidance with respect to the controversial sentences, the division that existed prior to the statute's enactment has only been aggravated.
27. Saltey, 786 F.2d at 549 (Newman,J., concurring) (stating that Salley failed to enter a timely challenge to the consecutive aspect of the sentence "when the federal sentence was imposed").
2003]
COLUMBIA LAW REVEW
sized by the majority in support of its result. 28 Judge Newman wrote "separately to express . . . respectful disagreement with the view that a sentencing judge has authority to impose a sentence to run consecutively to a sentence that has not yet been imposed.
''2 -This disagreement was grounded in policy considerations similar to those expressed today by the courts adopting the minority's restrictive approach. Judge Newman emphasized that the "strong medicine" of a consecutive sentence "should be used only after awareness of a sentence already imposed so that the punitive effect of the consecutive sentence is carefully considered at the time of its imposition.
In Judge Newman's opinion-and in the contemporary opinions of many of those opposed to the sentences at issue-one of the central problems that such sentences pose is thatjudges who impose them must attempt to weigh the unknown and unknowable in determining the appropriate sentence:
[t]he length of a primary sentence is always relevant to a reasoned decision concerning both the length of a consecutive sentence and the choice of imposing it consecutively. When the DistrictJudge... decided to impose the [fifty-seven month sentence] consecutively, he had no idea of the length of the New York sentence to which those 57 months would be consecutive.""
28. Judge Newman acknowledged that the Anderson court "expressed its approval" of the sentences in question but noted that it "gave no reason for its approval." Id. Moreover, unlike in Eastman, the Anderson appellant "was not appealing from the imposition of [a] consecutive sentence," and the Andeson holding "was the unexceptional one that a federal sentence begins to run from the date a defendant is delivered to federal custody to begin serving his sentence." Id. In Judge Newman's view, the Farley holding was the samne as that in Anderson, but "[U]nlike Anderson, Farley does not even contain a statement approving a sentence consecutive to a future sentence." Id. Finally, Judge Newman noted that the Casins decision dealt with a "state sentence imposed consecutively to [a] previously imposed federal sentence." Id.
The particular nuances of the three cases cited by the Salley majority are beyond the scope of this Note as the cases have had almost no influence on any post- § 3584(a) decision. However, the dearth of citations to the three cases, or to the Salley reasoning in general, especially compared to the influence of Judge Newman's concurrence, seems on balance to reflect a view that even those courts that have subsequently favored the consecutive sentences at issue have substantially favored Judge Newman's interpretations. Accordingly, Judge Newman characterized the imposition of such sentences as a "partial abdication of sentencing authority" and as "violat[ions] of the principle that sentences must be definite and unambiguous."
32 Judge Newman's reasoning continues to influence courts on both sides of the split today. Courts opposed to the consecutive sentences at issue ground their secondary, non-statutory arguments similarly, 33 and perhaps more importantly, Judge Newman's reasoning represents a significant hurdle that courts favoring the sentences must attempt to clear. This Note argues that the circuits in the majority fall short in that endeavor.
B. The Majority's Permissive Approach
The Second, Fifth, Eighth, Tenth, and Eleventh Circuits have concluded that district court judges may impose sentences that are required to be consecutive to state sentences that have yet to be imposed. The single most important element in the jurisprudence of the circuits taking the majority position is their broad reading of the statutory language of § 3584(a).
The statutory reasoning employed by the majority is essentially a three-step process: (1) a federal sentence and a yet-to-be-imposed state sentence constitute "multiple terms of imprisonment imposed at different times"; 3 4 (2) the default rule in the statute is that sentences are consecutive "unless the court orders that the terms are to run concurrently"; 35 and (3) if consecutive sentences are the default, then, in the absence of an express and specific prohibition on consecutive sentences, a district court judge surely has the discretion to order them explicitly. The plain meaning of [ § 3584(a)] is that multiple terms of imprisonment imposed at different times will normally run consecutively, unless the district court affirmatively orders that the terms be served concurrently. We find no language in section § 3584(a) prohibiting a district court from ordering that a federal sentence be served consecutively to a state sentence that has not yet been imposed.
As discussed earlier, however, the statute does not directly address the specific question of whether or not the sentences at issue may be imposed; in fact, the section makes no reference at all to state sentences.' 7 The courts taking the majority's permissive approach must therefore read the statute broadly in order to bring yet-to-be-imposed state sentences under the umbrella of the phrase "multiple terms of imprisonment" 3 8 and must interpret the final sentence of the section, in which that phrase appears, to be an independent source of authority that is not limited to the circumstances indicated in the section's first sentence.
According to the last sentence of § 3584(a), "[m] ultiple terms of imprisonment imposed at different times run consecutively unless the court orders that the terms are to run concurrently. Neither the statute nor the Guidelines directly address whether the district court may impose a federal sentence to be served consectitively to a yet-to-be-imposed state sentence. [Vol. 103:969 rate state court proceedings." 44 Of course, as previously discussed, the statute does not actually refer to "subsequent" sentences, "anticipated" sentences, or even to "state court proceedings." Despite this, the excerpt quoted above constitutes the Fifth Circuit's entire explanation of its statutory interpretation. 45 The Eleventh Circuit's decision in United States v. Ballard may make the most powerful argument for the consecutive sentences at issue.
4 6 Defendant Timothy Ballard was incarcerated in a Mobile, Alabamajail awaiting trial on armed-robbery charges when he wrote a letter threatening to kill President Bush. Ballard's hope was that his patent act of criminality would lead federal authorities directly to him. Indeed, Ballard desired to be charged with the crime of threatening the life of the President, so that he would be sentenced in federal court. Ballard was specifically attempting to avoid having to serve time in the state prison, and he thus attempted to manipulate the system in order to be sentenced first in the federal system to a federal institution and second, to a concurrent state term allowing him to serve part of his state term in the federal facility.
47
The federal trial judge found that under the circumstances:
Although Cir. 1990 ) (upholding a federal sentence imposed consecutive to an unexpired state sentence). Brown, 920 F.2d at 1217. The combination of the Brown court's opaque statutory analysis, and its peculiar claim that the preceding cases "bolster" its conclusion, make the case the most impenetrable among those in the circuit split. The power to impose federal sentences that are consecutive to existing state sentences was not at issue in that case, nor is it at issue in this Note. That such an opinion was the first appellate decision to address the question would prove to be unfortunate foreshadowing regardless of one's normative view on the central issue. In considering a related issue, a later panel of the Fifth Circuit characterized the Brown holding as follows: "Although the plain language of [ § 3584(a)] suggests that the district court is without discretion to order that a federal term of imprisonment run concurrent [or consecutive] with a yet-to-be-imposed state sentence, we have found to the contrary." United States v. Hernandez, 234 F.3d 252, 256 (5th Cir. 2000) (citing Brown, 920 F.2d at 1217).
46. 6 F.3d 1502 (11th Cir. 1993). 47. The letter Ballard wrote from jail, dated May 11, 1992, read as follows: "Dear Mr. President, I am going to kill you, I am going to send you a pipe bomb. Love, Timothy Ballard." Ballard had previously been in several fights in the state prison and acknowledged to Secret Service agents that he believed that he would be killed by his fellow inmates if he were sentenced to the state prison; therefore he specifically researched how to commit a federal crime in order to be sentenced to a federal facility. Id. at 1503.
48. Id. at 1504 (quoting trial court's pre-sentence report).
Ballard appealed the sentence on the ground that it violated principles of dual sovereignty, as it deprived the state court of the discretion to make his state sentence concurrent with his federal sentence. Unlike the Brown court, which reproduced § 3584(a) in its entirety but did not cite any particular portion of it, but like the other circuits in the majority, the Ballard court emphasized the closing language of § 3584(a). 49 1 It is illustrative of the majority's approach to note that at seven pages, the Ballard opinion is the longest circuit opinion to have approved of the controversial sentences. Despite its relatively detailed analysis, however, the opinion does not address the arguably limiting language at the beginning of § 3584(a) or the statute's legislative history. According to the reasoning in Ballard, the phrase "[m] ultiple terms of imprisonment imposed at different times" encompasses state sentences that have yet to be imposed, and the inquiry should next focus on whether the district court judge properly considered the sentencing factors in 18 U.S.C. § 3553(a), 5 1 which include the applicable Sentencing Guidelines. 5 1 After acknowledging that the Guidelines did not "address Ballard's exact situation ,"'12 the court analogized to the provisions concerning defendants already subject 49 . Id. at 1505. The final sentence reads: "Multiple terms of imprisonment imposed at different times run consecutively unless the court orders that the terms are to run concurrently." 18 U.S.C. § 3584(a) (2000).
50. Ballard, 6 F.3d at 1505 (noting that a district court judge's "discretion in determining whether a consecutive or concurrent sentence is appropriate is tempered by the statutory requirement that the sentencing court consider the factors listed in 18 U.S.C.
§ 3553(a)"). Section 3553(a) provides, in pertinent part, that courts determining which criminal sentences should be imposed must consider:
(1) the nature and circtumstances of the offense and the history and characteristics of the clefendlant; (2) the need for the sentence imposed-(A) to reflect the seriousness of the offense, to promote respect for the law, and to provide just ptinishment for the offense; (B) to afford adequate deterrence to criminal conduct; (C) to protect the public from further crimes of the defendant; and (D) to provide the defendant with needed edIcational or vocational training, medical care, or other correctional treatment in the most effective manner; (3) the kinds of sentences available; (4) the kinds of sentence and the sentencing range established for-(A) the applicable category of offense committed by the applicable category of defendant as set forth in the guidelines issued by the Sentencing Commission pursuant to [28 U.S.C. § 994(a) (1)] and that are in effect on the date the defendant is sentenced; ... (5) any pertinent policy statement issued by the Sentencing Commission pursuant to 28 U.S.C. § 994(a) (2) that is in effect on the date the defendant is sentenced; (6) the need to avoid unwarranted sentence disparities among defendants with similar records who have been fOtlnld guilty of similar conduct; and (7) the need to provide restitution to any victims of the offense. [Vol. 1.03:969
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to an undischarged imprisonment term, 5 " and noted that the Guidelines "take a dim view of crimes committed while in custody for another offense and direct a separate sentence to punish the additional crime.
4
The Guidelines also favor the imposition of consecutive sentences 'to the extent necessary to achieve a reasonable incremental punishment for the instant offense,"' 5 5 and the Ballard court interpreted the combination of the statutory regime and the Guidelines to "evince a preference for consecutive sentences when imprisonment terms are imposed at different times."S6
Ballard is unique in that the defendant intended to be caught and sentenced for committing a crime in order to manipulate his sentence. Ballard's actions clearly carried the risk of increasing his jail time, as a subsequent state judge could impose a consecutive sentence, but the Eleventh Circuit found that such a "risk is apparently insufficient to deter persons like the defendant.
'5 7 Due to this unusual circumstance, the court strongly desired that the defendant actually serve "separate" federal time as a result of the federal sentence. 58 Since Ballard was facing a mandatory minimum sentence of ten years if convicted on the state charge, but only twenty-one months on the federal charge, the Eleventh Circuit found that serving the state sentence concurrently with the federal one would effectively "negate" the federal sentence. One nimble aspect of the Eleventh Circuit's approach is that it not only denies Ballard's dual sovereignty claim as "meritless," but it also characterizes the dual sovereignty concerns as actually favoring the right to impose the consecutive sentences at issue.'1 According to the court, "each sovereign is entitled to have the defendant serve its respective sentence, and the defendant cannot choose the order of those sentences. The consecutive sentence imposed.., preserves that prerogative for both sovereigns, while a prospective concurrent sentence would not. liams, 6 3 lack any pointed treatment of dual sovereignty concerns." 4 In Williams, the broad reading* of the section's final sentence is essentially both the starting and ending point of the analysis, 6 5 while the Mayotte opinion also provides a cursory mention of the Sentencing Guidelines and a confused summary of the minority position, but is otherwise merely a less thorough version of the Ballard statutory analysis. 67 On November 3, 1989, Joseph Dean Clayton was sentenced to a twenty-four month federal prison term for making false statements in the acquisition of a firearm and possession of a firearm by a felon. The district court indicated that the sentence was to run "consecutive to any state sentence.
''6 Three days later Clayton was sentenced to a seventeen-month prison term on state charges of second degree burglary and second degree robbery. The Washington state judge indicated that the sentence was to be served concurrently with the previously imposed federal sentence.
9 Clayton appealed on the ground that the district court erred in directing that his federal sentence be consecutive to a state sentence that had not yet been imposed. 66. See Mayotte, 249 F.3d at 799 (characterizing "the concerns discussed by the circuits holding the minority view" as "deferen[tial] to the Attorney General's authority under separation-of-powers principles, and to the state court's authority under comity principles"). The court's summary reflects the confusion that exists not only among the Circuits, but within them as well. The excerpt reflects secondary concerns addressed primarily in Romandine, but the Mayotte court's "summaly" in no way summarizes the minority position, which is grounded first and foremost in statutory analysis. See infra Part [ 71 This approach is consistent with the Sixth Circuit's in Quintero:
To reach [the conclusion that the sentences should be disallowed], we rely primarily on the language of section 3584(a). Section 3584(a) only authorizes district courts to impose concurrent or consecutive sentences if the court either imposes multiple terms of imprisonment on the defendant at the same time or imposes a sentence on a defendant who is "already subject" to an undischarged term of imprisonment.
7 2
On this central issue of statutory interpretation, the Seventh Circuit is also in accord:
We join the circuits that answer "no," because § 3584(a) allows the district judge to specify the sequence of service only when sentences are imposed at the same time, or the other sentence is "an undischarged term of imprisonment" to which the defendant is "already subject. The McCarthy court explicitly indicated that the case did "not raise the issue of a sentencing court's authority to designate a federal sentence to run consecutively to a notyet-imposed state sentence." McCarthy, 146 F.3d at 121. However, the issue in McCarthywhether the Bureau of Prisons had the discretion to designate a state facility as a place of confinement for a federal sentence "[w] here a sentencing court does not indicate whether a federal sentence should be served consecutively to or concurrently with a not-yetimposed state sentence"-called for similar statutory analysis. Id. at 119. So while the Second Circuit was prudent in deciding only the precise issue before the court, one may reasonably posit that based on the McCarthy panel's statutory interpretation, and its Statutory interpretation is so critical to the minority position that a cursory summary of their analysis could stop here and still be adequate. The narrower reading of § 3584(a) precludes the need to address the sentencing factors in § 3553(a) and thus precludes the need to address the Sentencing Guidelines. While the circuits in the majority must analyze these circumscriptions on judicial exercises of discretion, the circuits in the minority are not so required, because they conclude as a threshold matter that the sentences at issue fall completely outside the realm of discretion.
75
Although their analysis could easily end with that determination, the circuits in the minority have nonetheless bolstered their statutory construction arguments with non-statutory policy considerations. Picking up on the dual sovereignty concerns voiced in its own circuit's Eastman decision, the Clayton court reiterated the apprehension that the controversial sentences would "preempt the right of the state to apply its own laws on sentencing for violation of state criminal laws.
''7 1 The Clayton court further indicated that on its view, "[s] uch potential difficulties arising fiom dual sovereignty are best avoided if neither sovereign binds the sentencing discretion of the other.
' 77 Finally, Clayton echoed the Eastman conclusion that the consecutive sentences at issue "infiing[e] upon the rights of the defendant," 7 8 in that they deprive the defendant of the "right to have a state cottrt consider whether a state sentence should run concurrently with his federal sentence, ' 7 , and that the sentences create "uncertainty and ambiguity which may in the future result in problems in calculation of service" of the defendant's sentence. " interpretation of tile applica)le legislative histiry, the Second Ci,'cui! would likely side with the Sixth, Seventh, and Ninh ( .ircuils were the issue Io come bef ore the court.
It alty event, a sound, if reduci'tioist, sutnmtmia of the Second Circuit position is as folhOvs Satlhy techiicall) places the cir*Cuiit in the majority on the precise question, butl this designation is sUlject to the caveat that the case preceded the enactment of § 3584(a); AcCarIIly plces the circuit firiinly in the camp prele'ring the narrow reading of the statute; and .Judge Newman's Salhi , concurreice r'emains tile seminal analysis tavoring the nonstatultoy arglIiuimNts of the cirt'cils il the minoiity. [Vol. 1.03:969
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II. THE TEXT OF § 3584(a) AND PRINCIPLES OF DuAL SOVEREIGNTY FAVOR THE MINORITY'S RESTRICTIVE APPROACH
A. Statutory Analysis
The narrower reading of § 3584(a) favored by the Second, Sixth, Seventh, and Ninth Circuits is the product of a judicially prudent approach and is more consistent with widely accepted methods of statutory interpr6tation. Indeed, the narrower reading is well-supported by at least three major approaches to statutory interpretation: an ordinary-meaning textualist approach, an approach using canons of statutory interpretation emphasizing dual sovereignty, and a purposive rubric utilizing legislative history to resolve statutory ambiguity.
Ordinay-Meaning Textualist Interpretation of § 3584(a).
-"The text is most often the starting point for interpretation, and textual arguments carry the greatest argumentative weight." 81 According to the Tenth Circuit in Williams, a "plain meaning" reading of § 3584(a) reveals no language specifically "prohibiting a district court from ordering that a federal sentence be served consecutively to a state sentence that has not yet been imposed.
's 2 This is only true if one does not read the closing portion of § 3584(a) in the context of the entire section, which is a direct contravention of an ordinary meaning approach. Justice Scalia, among the most ardent of the textualists, has stated that "[w]ords, like syllables, acquire meaning not in isolation but within their context. '83 The same is true for individual sentences within a statutory provision such as § 3584(a). An ordinary-meaning textual reading of the statute indicates that the final portion of § 3584(a) applies only to the circumstances indicated at the outset. Effectively, this means that the presumption that sentences will be consecutive "unless the court orders that the terms are to run concurrently" ' 4 applies to "multiple terms of imprisonment" 8' 5 only if a term is to be imposed on a defendant "already subject to an undischarged term of imprisonment." 8 6 By parallel reasoning, the presumption that sentences will run concurrently applies to "multiple terms of imprisonment" 
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Phrased differently, the same statutory analysis proceeds as follows: 89 (1) The statute begins by stating the two circumstances where the statutory section applies; (2) the last two sentences in the section contain two default presumptions, each of which clearly corresponds to one of the two situations described initially; (3) if the last sentence (or the second sentence in the case of sentences imposed at the same time) were an independent grant of authority to impose consecutive sentences in all cases where two sentences are imposed at different times, the first sentence would serve no purpose-it would be subsumed by the last; 90 and (4) "common sense" reinforces this reading because "the federal sentencing court would be expected to know about a sentence previously imposed." One potential response to this argument would be to claim that the purpose of the statute's first sentence is to set up the exception for "an attempt and for another offense that was the sole objective of the attempt."
92 Such a reading reduces the first sentence to a simple default rule similar to those established in the final two sentences. The default rule would simply be that in the case of attempt, the judge lacks any discretion with respect to consecutive treatment. The rejoinder to this is that like the interpretation employed by the circuits in the majority, this argument fails to ascribe any significance to the provision's opening language. If Congress intended merely to establish three straightforward default rules it could have done so without the limiting language provided in the statute's first sentence. For example, the statute could have been written as follows: Multiple terms of imprisonment may not run consecutively for an attempt and for another offense that was the sole objective of the attempt. Multiple terms of imprisonment imposed at the same time run concurrently unless the court orders or the statute mandates that the terms are to run consecutively. Multiple terms of imprisonment imposed at different times run consecu-89. For ease of reference with respect to this statutory analysis, § 3584(a) provides: If multiple terms of imprisonment are imposed on a defendant at the same time, or if a term of imprisonment is imposed on a defendant who is already subject to an undischarged term of imprisonment, the terms may run concurrently or consecutively, except that the terms may not run consecutively for an attempt and for another offense that was the sole objective of the attempt. Multiple terms of imprisonment imposed at the same time run concurrently unless the court orders or the statute mandates that the terms are to run consecutively. Multiple terms of imprisonment imposed at different times run consecutively unless the court orders that the terms are to run concurrently. Id.
90. Such a reading of the final sentence would conflict with the rule against surplusage. This traditional canon of interpretation reflects a "presumption that every statutory term adds something to a law's regulatory impact." William N. Eskridge Functionally, the draft above accomplishes everything that is accomplished by the actual statute under the majority's interpretation. The language in the actual statute's first sentence is thus surplusage unless it is interpreted to limit the circumstances to which the provision appliesnamely to those situations in which "multiple terms of imprisonment are imposed on a defendant at the same time, or [where] a term of imprisonment is imposed on a defendant who is already subject to an undischarged term of imprisonment. '94 Recall that a defendant, convicted in federal court, but not yet convicted on any state criminal charges, falls within the ambit of the sentences in controversy. Such a defendant is clearly not one upon whom multiple terms are being imposed at the same time. Nor is such a defendant "already subject to" 95 a second term of imprisonment. One would be hard pressed to argue in a criminal justice system founded on the presumption of innocence that defendants are "subject to a term of imprisonment" 9 6 prior to a conviction. 97 As such, the circuits that interpret the final portion of § 3584(a) permissively do not make that argument, but choose not to address this limiting language despite its facially apparent location within the statute. 97. Clearly, a defendant charged but not convicted of a state offense who is incarcerated while awaiting resolution of the state charges is, to an extent, subject to an undischarged term of imprisonment. The sentences at issue, however, also apply to defendants not imprisoned prior to resolution of any state charges pending against them, and even to state charges that have not yet been brought against the defendant at all. See, e.g., United States v. Eastman, 758 F.2d 1315, 1317 (9th Cir. 1985) (stating that the District Court imposed a sentence that was "ordered" to "run consecutive to any sentence that the defendant receives from the State of California").
98. The majority's analytical omissions are particularly conspicuous given that the courts on both sides either implicitly or explicitly acknowledge that the inquiry into whether the sentences are allowable must begin with the statute. See, e.g., United States v. Brown, 920 F.2d 1212, 1217 (5th Cir. 1991) (reproducing § 3584(a) almost in its entirety and citing the collective whole as authorizing courts to "consider subsequent sentences anticipated, but not yet imposed, in separate state court proceedings"); see also supra note 45 and accompanying text (criticizing the Brown analysis).
than the other, [courts] are to choose the harsher only when Congress has spoken in clear and definite language.
The statutory interpretation favored by the Romandine, Quintero, McCarthy, and Clayton courts is more persuasive both because the analysis is compelling and because it is analysis. Textualism requires that in interpreting a statute, the "interpreter should approach the statutory text as a reasonably intelligent reader would and give the text its most commonsensical reading."'o Applying this approach to § 3584(a) in its entirety, the more plausible reading of the statute is the narrower reading preferred by the circuits in the minority. "" 2. Interpreting § 3584(a) in Light of Dual Sovereignty Concerns. -In Chisom v. Roemer, Justice Scalia stated that judges should "first, find the ordinary meaning of the language in its textual context; and second, using established canons of construction, ask whether there is any clear indication that some permissible meaning other than the ordinary one applies."' ' 2 While the most persuasive argument in favor of the minority's restrictive approach is the ordinary meaning analysis detailed above, the conclusion produced by that analysis is reinforced by traditional canons of statutory interpretation. Given the dual sovereignty concerns inherent in the sentences at issue, the canon of construction most applicable to the inquiry is the "plain statement rule."
According to the Supreme Court, "if Congress intends to alter the 'usual constitutional balance between the States and the Federal Government,' it must make its intention to do so 'unmistakably clear in the language of the statute."" ' )" Intrusions on state authority to carry out state criminal law clearly alter the usual constitutional balance, 'I" arnd, in such circumstances "it is incumbent upon the federal courts to be certain of Congress' intent before finding that federal law overrides" the federalstate balance.
105
The Supreme Court's recent emphasis on protecting traditional areas of state sovereignty is particularly relevant to the sentences that are the subject of this Note. In Gregory v. Ashcroft, the Court held that the federal Age Discrimination in Employment Act did not apply to appointed state judges. 106 The Court reasoned that the plain statement rule indicates that in order to find a congressional attempt to regulate a "core" state function, the Court "must be absolutely certain that Congress intended such an [attempt] ." '0 7 Applying this canon of interpretation to the present discussion, it is apparent that not only is there a lack of absolute certainty that Congress intended § 3584(a) to authorize the sentences in controversy, but that whatever ambiguity does exist in the statute militates in favor of the opposite conclusion. Indeed, "to give the state-displacing weight of federal law to mere congressional ambiguity would evade the very procedure for lawmaking on which Garcia relied to protect states' interests."l ' x As in Gregory, application of the plain statement rule to the statutory analysis of § 3584(a) is the judicially prudent course at least in part because its very application "may avoid a potential It is difficult to imagine an activity in which a State has a stronger interest." Id. (citations omitted). The Court determined in Yeskey, however, that the Americans with Disabilities Act satisfied the plain-statement rule because it "plainly cover[ed] state institutions without any exception." Id. In United States v. Lopez, the Supreme Court noted that: "Under our federal system, the 'States possess primary authority for defining and enforcing the criminal law.'" 514 U.S. 549, 561 n.3 (1995) (quoting Brecht v. Abrahamson, 507 U.S. 619, 635 (1993)). Tile preceding statement is even more patently applicable when the acts of definition and enforcement at issue pertain to a state judge defining a defendant's state sentence in order to enforce a state criminal law. Thus, this Note argues that in analyzing whether Congress has authorized federal district court judges to issue sentences that preclude subsequent state judges finom issuing concurrent sentences to the same defendants on state charges, the relevant statutes should be interpreted in light of the plain-statement rule.
105 j Narrowly construing statutory ambiguity in favor of avoiding constitutional questions is "[p]erhaps the most important of the constitutionally based canons."
' " The restrictive approach avoids any federal intrusion into the administration of state criminal law and is thus consistent both with the Court's plain statement rule and the longstanding canon that courts should construe statutory ambiguity so as to avoid constitutional controversy.
3. The Legislative History of § 3584(a). -The legislative history of § 3584(a) supports the narrower interpretation both through what it says, and through its silence with regard to state sentences that have yet to be imposed. As a matter of common sense, it seems unlikely that Congress would affirmatively circumscribe the sentencing power of statejudges over violations of state law, without any indication of such an intention either in the statute itself or in the legislative history.
While the circuits in the majority ignore the legislative history, the minority's legislative history analysis is based on a Senate Report that "specifically notes that § 3584(a)'s presumption that multiple terms of imprisonment imposed at different times run consecutively 'changes the law that now applies to a person sentenced for a Federal offense who is already serving a term of imprisonment for a State offense."' III The discussions of consecutive sentences in the Senate Report refer variously to: "a term of imprisonment imposed on a person already serving a prison term"; ' ' 2 to sentences "imposed while the defendant is serving another one";' 1 and, as noted above, to "a person sentenced for a Federal offense who is already serving a term of imprisonment for a State offense."' 1 4 The Ninth Circuit acknowledged that the crucial phrase "already subject to" might "conceivably be interpreted broadly to encompass those defendants found guilty of, but not yet sentenced for, a state offense."' 15 However, like both the Second and Sixth Circuits, the Ninth Circuit concluded from the legislative history that "Congress contemplated only that federal sentencing be consecutive to state convictions for which the defendant was already sentenced." ' '6 109. Id. [Vol. 103:969
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Standing alone, the little relevant legislative history that exists is clearly not persuasive, and is, for that matter, only of marginal value even when combined with the other means of analysis more directly applicable to the question at issue. Still, though sparing and inconclusive, that history is consistent with the restrictive approach to the statute. This is especially true in light of the fact that the statute was enacted against a backdrop including the most basic "common sense" intuition alluded to in the Second Circuit's McCarthy decision, namely that a federal judge would be expected to know about previously imposed state sentences, but by definition, would not be expected to know about those not yet in existence. '' 7
B. Non-statutory Considerations
The circuits on each side of this split make arguments based on dual sovereignty concerns. Of the courts favoring the sentences at issue, the Ballard court is the most strident in its contention that dual sovereignty concerns militate in favor of allowing federal courts to impose sentences consecutive to state sentences that have yet to be imposed. The Ballard court's argument warrants serious consideration. In seeking to "fulfill the punishment and deterrence purposes of incarceration," the Ballard court found that the controversial sentences were not only acceptable but, under the circumstances of that case, necessary, and concluded that through the sentences, " Conversely, Eastman and Clayton emphasize state sovereignty and a state's discretion to execute its own criminal sentences in the manner that it deems appropriate. One of the Clayton court's most salient nonstatutory assertions is the notion that the "potential difficulties arising from dual sovereignty are best avoided if neither sovereign binds the sentencing discretion of the other."' 19 For example, at no point during the discussion has either side argued that a state is able to sentence its criminal defendants to sentences that are required to be consecutive to federal sentences that have yet to be imposed. This would be a clear intrusion into the federal government's sovereign power to impose the sentences it deems necessary for the proper administration of federal law.' Claims that disallowing the sentences at issue would result in the relative demise of federal sentencing powers are greatly exaggerated. If a federal district court sentences a criminal defendant to one year in prison, there is no way for any authority outside the federal government to reduce that sentence. Disregarding federal parole and early-release provisions, the defendant will serve no less than the one year originally sentenced. If a subsequent state judge chooses, as authorized by the pertinent state's laws, to sentence that same defendant on a state conviction to a term of imprisonment that is to be concurrent in whole or in part with the federal sentence, this action does not in any way change the federal sentence for the federal crime. It is a highly lenient administration of state criminal law, but lenient administration of state law is a matter of state prerogative. Consider that the federal government may not prevent states fiom sentencing state criminals to terms of no imprisonment whatsoever. Where then is the justification for preventing states from crediting convicts for time served while they are confined in nonstate facilities? If the boundaries of federalism are even remotely substantial, arguing in favor of such a justification is a formidable task indeed.
issued, would arguably run counter to the Supremacy Clause of the Constitution. U.S. Const. art. VI, cl. 2.
One may detect a degree of dissonance between one aspect of the Note's thesis-that a federal district court should not be able to bind the sentencing discretion of its yet to act state counterpart-and the exceptions to the Anti-Injunction Act, 28 U.S.C. § 2283 (2000) . The Act provides that: "A cotIrt of the United States may not grant an inLjunction to stay proceedings in a State court except as expressly authorized by Act of Congress, or where necessary in aid of its jurisdiction, or to protect or effectuate its judgments." Id. The exceptions allow federal courts to stay proceedings in a state court in certain narrow circumstances. While inijunctions per se are not applicable to the question addressed in this Note, the reasons the Supreme Court has given for construing the exceptions to the Act narrowly parallel the fundamental reasoning favoring the restrictive approach to the controversial federal sentences. In Atlantic Coast Line R.R. v. Brotherhood of Locomotive Engineers, 398 U.S. 281, 287 (1970) , the Court, interpreting the Anti-Injunction Act, declared that "since the statutory prohibition against such injunctions in part rests on the fundamental constitutional independence of the States and their courts, the exceptions should not be enlarged by loose statutory construction." Concededly, that language may he contrasted with the Court's decision in Mitchum v. Foster, 407 U.S. 225 (1972), which fotnd that 42 U.S.C. § 1983 authorized injunctions even though the provision does not explicitly mention ilnjinctions of state court proceedings. In Mitchum, however, the Court Unanimously found it "evident that Congress clearly conceived that it was altering the relationship between the States and the Nation with respect to the protection of federally created rights" and that in fact the "very purpose of § 1983 was to interpose the federal courts between the States and the people as guardians of the people's federal rights." Id. at 242. Not only is such an evident and sweeping purpose not to be found in 18 U.S.C. § 3584(a), btIt moreover, one must hear in mind that rather than applying to parallel proceedings as the Anti-Ijunction Act does, the controversial sentences that are the subject of this Note reach completely separate state and federal crimes that do not even necessarily arise from related transactions or occurrences. [Vol. 103:969
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Consider hypothetically that if a state judge is faced with a mandatory minimum sentence that she deems overly harsh in light of the particular facts or circumstances surrounding a defendant or case, she may effectively mitigate this severity by imposing a sentence concurrent with the defendant's existing federal sentence. She is certainly not required to do so, and is only allowed to do so if specifically authorized by state law, but the federal government preventing the state prerogative is hardly, as claimed in Ballard, respecting the law of each sovereign.121
By definition, a subsequent state court is better positioned than a preceding federal court to analyze the full panoply of circumstances surrounding a defendant at the time of sentencing. This is one of the central concerns raised by Judge Newman in his Salley concurrence, 122 and yet for all the emphasis the circuits in the majority place on judicial discretion, they neglect to address just which members of the judiciary are best situated to exercise that discretion.
The scenario that played out in Ballard provides a marginally compelling policy argument for the sentences at issue. 12 3 The particular facts of that case surely represent a peculiar extreme, but it must be granted to the majority that, for Timothy Ballard, the potential of being allowed to serve a concurrent state sentence in a federal facility not only failed to deter him from committing a crime but actually enticed him to do so. Ballard's actions were as risky as they were extraordinary. 124 Lest it appear as though this "incentive" would be attractive to convicts in general, consider that at the subsequent state sentencing proceeding Ballard's actions would likely militate strongly in favor of a consecutive sentencemeaning those with Ballard's disposition would not only fail in their attempts at manipulation, but would also increase the length of their cumulative terms of imprisonment. Also, depending on the expected state sentence, the federal judge could compensate by giving a very long sentence 121 . See Ballard, 6 F.3d at 1510 (contending that "each sovereign is entitled to have the defendant serve its respective sentence" and that the consecutive sentence "preserves that prerogative for both sovereigns, while a prospective concurrent sentence would not").
122. Salley v. United States, 786 F.2d 546, 548 (2d Cir. 1986) (Newman, J., concurring) (noting that the "strong medicine" of a consecutive sentence should only be used "after awareness of a sentence already imposed so that the punitive effect of the consecutive sentence is carefully considered at the time of its imposition").
123. See supra notes 47-48 and accompanying text. 124. The Ballard court strained to distinguish itself from the cases that had ruled on the issue previously based on its factual idiosyncrasies. See 6 F.3d at 1507 ("This appeal is distinctive, both within our circuit and nationwide . . . as (Ballard] deliberately and admittedly committed his federal offense with the intention of being sentenced first by the federal court so that his prospective state sentence would be served concurrently in federal prison, thereby avoiding state incarceration.").
Ironically, contemporary circuits in the minority may thus easily distinguish Ballardthe most thorough and persuasive case among those taking the majority view-on factual grounds. See, e.g., United States v. Quintero, 157 F.3d 1038, 1041 (6th Cir. 1998) ("We distinguish Ballard based on the Ballard court's own repeated stress on the 'unique' facts of the case .... ").
for the federal crime, though this is more difficult in a Guidelines regime. Is it possible that a few rare individuals might attempt this? Indisputably, yes, but in light of the procedural safeguards already in place and the potential penalties if such an attempt fails, this minute risk does not justify intruding on state sovereignty and defendants' rights. Like many sound regulatory policies that lead to isolated attempts at evasion, the policy attributes of disallowing the sentences in controversy-states' rights, defendants' rights, and, at least for the time being, adherence to applicable statutes and legislative intent-more than outweigh the policy attributes of the majority's permissive approach.
C. Addressing Romandine's "Illusory" Contention
The Seventh Circuit, in Romandine v. United States, agreed with the circuits opposed to the consecutive sentences at issue as to the central question of statutory interpretation, 1 25 but Judge Easterbrook's decision ultimately concluded that the conflict among the circuits "is illusory" and, moreover, that "the answer [to whether a districtjudge may require that a defendant's federal sentence be consecutive to a yet-to-be imposed state sentence] does not matter."'
26
The Romandine court based this aspect of its analysis primarily on the final sentence of § 3584(a), which the court claimed "makes the federal sentence presumptively consecutive in all unprovided-for cases, and the effective decision then is made by the Attorney General (or the state judge) rather than the federal judge." ' 12 7 Judge Easterbrook's conclusion is essentially that even if one concedes (though the Seventh Circuit expressly did not) that district court judges have the power to impose the consecutive sentences at issue, the power will not be of consequence. This is because the Attorney General will maintain the post-sentence discretion to refuse to accept the defendant into federal custody until the defendant has completed her state sentence (thus effecting consecutive treatment) or to declare the state prison to be an official detention facility for purposes of the particular defendant (thus effecting concurrent treatment). Meanwhile, the state judge will have the options of: (1) explicitly ordering concurrent treatment in the hope that the federal government will simply allow the prisoner to first serve time in the federal facility despite the pre-existing federal sentence; (2) discounting the state 125. 206 F.3d 731, 738 (7th Cir. 2000) (Easterbrook, J.) (noting the split among the circuits as to whether the consecutive sentences at issue are allowed by § 3584(a) and stating that: "We join the circuits that answer 'no,' because § 3584(a) allows the district judge to specify the sequence of service only when sentences are imposed at the same time, or the other sentence is 'an undischarged term of imprisonment' to which the defendant is 'already subject'" (quoting 18 U.S.C. § 3584(a))).
Id.
[Vol. 103:969 THE SENTENCES THAT BIND sentence imposed; or (3) releasing the defendant from state custody early in anticipation of an undischarged federal sentence.' 28 It is inaccurate to characterize the split as illusory as the split is potentially quite important to the defendants to whom it applies. The argument that the split is "illusory" assumes that state judges not only have the discretion to contradict federal judicial orders pertaining specifically to their own state sentences, but that they will actually be willing to do so on a regular basis, despite several federal appellate court rulings upholding the consecutive sentences at issue.
It is a mischaracterization to claim the conflict is illusory solely because state judges might justifiably disregard the federal rulings-especially if the conflict itself makes such maverick action even marginally less likely. The options to discount anticipated federal time or to release prisoners early are options only to the extent that state judges are willing to engage in a protracted game of sentencing Ping-Pong. From both the point of view of the defendant and of a state judge wishing concurrent treatment, the preference for being able to direct a concurrent state sentence without the need for such a game is hardly illusory. Note also that options two and three described above are of little avail where the defendant is facing a state mandatory minimum sentence. It is thus incontrovertible that at least in some marginal cases defendants will face increased prison time due in significant part to the controversial sentences. " [I] llusory" that is not.
As for the inverse scenario, consider that the Attorney General retains the discretion to declare a state detention facility to be a place of federal confinement but is unlikely to exercise this "lenient" act of authority in light of a federal judicial order specifically prohibiting a federal 128. The mechanics thatJudge Easterbrook envisioned proceed as follows:
The next judge in line may make service concurrent in practical effect. For example, the state judge could [give the defendant] a discount... on account of his undischarged sentence. Likewise the Attorney General could make the federal sentence run concurrently by designating the state prison as a place of federal confinement, so that the clock would start to tick on the federal sentence. ... All the Attorney General has to do is designate the state prison as the "official detention facility at which the sentence is to be served." By refusing to make this designation, and by instead lodging a detainer with state officials, the Attorney General can ensure consecutive service (although the Attorney General could not prevent the state from releasing its prisoner early because of the state's anticipation that federal time lay ahead). Id. (quoting 18 U.S.C. § 3585(a)); see also, e.g., Del Guzzi v. United States, 980 F.2d 1269, 1272-73 (9th Cir. 1992) (Norris, J., concurring). There Judge William Norris explained:
Federal prison officials are under no obligation to, and may well refuse to, follow the recommendation of state sentencingjudges that a prisoner be transported to a federal facility. Moreover, concurrent sentences imposed by state judges are nothing more than recommendations to federal officials. Those officials remain free to turn those concurrent sentences into consecutive sentences by refusing to accept the state prisoner until the completion of the state sentence and refusing to credit the time the prisoner spent in state custody.
sentence from being served concurrently with a then-future state sentence. This improbability is particularly pronounced because in federal criminal trials it is the Justice Department's United States Attorneysunder the purview of the Attorney General-who seek such sentences in the first place. Conceivably, this rejoinder might not hold true in the instance of a change of administration, but far more than such a contrived scenario is required to justifiably claim that the split is "illusory." Even if the Attorney General feels no constraint, it affects the defendant if the state judge can direct a concurrent sentence, because this gives the defendant two bites at the apple instead of one. Conversely, if the federal judge can direct a consecutive sentence, the fact that the Attorney General may be able to undo that is not much help if the Attorney General is unsympathetic to defendants, or, as is far more likely, is unaware of the circumstances surrounding a particular defendant. This is analogous to saying the sentence does not matter because the President can pardon the defendant; he can indeed, but the defendant is better off having two shots at leniency than one.
The controversy surely matters to defendants whose state sentences are affected by federal judges who have no ability to consider the full spectrum of sentencing factors that a second-in-time state judge may take into account. Moreover, the Supreme Court's recentjurisprudence indicates that intrusions into "core" state functions are indeed of significant constitutional import. Finally, it is important to bear in mind that this entire discussion arises in Romandine only after the Seventh Circuit decided in favor of the narrow interpretation of § 3584(a), and that even if one finds Judge Easterbrook's argument to be persuasive, it plainly was not controlling even for him. 1
29
CONCLUSION
The opening sentences of § 3584(a) lay out the statute's scope of application. Federal sentences imposed with the requirement that they are to be served consecutively to state sentences that have not yet been imposed are beyond that scope. This statutory argument holds up when subjected to textualism, to approaches employing traditional canons of interpretation, to considerations of federal-state comity, and to approaches utilizing legislative history for interpretive guidance.
Ambiguities perceived in the statutory framework should be interpreted so as to protect defendants' rights and the rights of the states in which the defendants are found. Until either the Supreme Court or Congress affirmatively indicates otherwise, federal district courtjudges should not be permitted to impose sentences that are required to be consecutive to state sentences that have yet to be imposed.
